Calculation of Final Pay – Version 2 (December 2008)
This draft paper (which CLG are considering) sets out the method of
calculation of final pay in England and Wales under regulations 8 to 11 of the
Local Government Pension Scheme (Benefits, Membership and
Contributions) Regulations 2007 (as amended). An index of scenarios is
included together with a copy of the relevant regulations for ease of reference.
The matters where the regulations appear to produce odd results or where
CLG need to clarify the meaning / intention of the Regulations are highlighted
in red in the example scenarios outlined in this paper. The major issue that
the matters in red highlight is the discrepancy that appears to exist between
regulation 8 and regulation 10 i.e.
-

under regulation 8, final pay for a member can only include pay with
the final employer in respect of membership that will count in the
calculation of that benefit i.e. final pay cannot include:
i)
pay from a previous employer (apart from, possibly, some cases
where there has been a TUPE transfer – see scenario 7)
ii)
pay from the current employer prior to a break in employment
(see scenarios 8 and 9)
iii)
pay from the current employer in respect of a period for which
the member already has a deferred benefit or is in receipt of a
pension (apart from, possibly, where the member is in receipt of
partial flexible retirement benefits – see scenario 14)

-

subject to the observations made in the example calculations, under
regulation 10, a member appears to be able to include in the final pay
calculation
i)
pay in respect of membership with a previous employer, even if
the member is already in receipt of benefits or holds a deferred
benefit in respect of that membership
ii)
pay prior to a break in employment (where the break occurred
prior to the pay drop)
iii)
pay in respect of membership with the current employer, even if
the member is already in receipt of benefits* or holds a deferred
benefit in respect of part of that membership (*although there is
an argument that it is reasonable for pay in respect of which the
member is drawing full or partial flexible retirement benefits from
the current employer to be able to count towards final pay when
the member fully retires from the current employer)

The paper will be updated to take on board CLG comments and to reflect any
changes to the regulations as and when they are made.
A similar paper will be prepared for the new look LGPS in Scotland from April
2009.

General observations
Regulation 8
The amendment made to regulation 8 of the LGPS (Benefits, Membership
and Contributions) Regulations 2007 by SI 2008/1083 introduced the wording
“in relation to that employment”.
This addition would indicate a clear intention on the part of CLG to restrict a
member’s final pay to only that pay that relates to their most recent
employment.
It is understood that the reason for this change is to prevent scenarios in
which a member moves to a lower paid job and leaves within a year, therefore
requiring the most recent employer to fund a benefit partly based on the
member’s previous higher pay.
Furthermore, the fact that regulation 22 (3) of the LGPS Regulations 1997 has
not been carried forward into the LGPS (Benefits, Membership and
Contributions) Regulations 2007 means that, where a member has been
absent from work during part of the final pay period, their pay should no
longer be based on the last 365 days they are entitled to count as
membership. Instead, where the final pay period is less than a year (due to
the absence from work), pay should be calculated with reference to regulation
9(4) of the LGPS (Benefits, Membership and Contributions) Regulations 2007.
Under this regulation final pay is the full time equivalent pay earned in the last
calendar year multiplied by 365 and divided by the number of days that count
as membership in that year.
Regulation 10
Regulation 10 provides final pay protection for members who, due to a
compulsory or voluntary move to a lower graded job or job with less
responsibility, have experienced a drop in pay within 10 years of leaving and
have been in continuous employment with the same employer since the drop
in pay. Such members may have their final pay based on an average of any
three consecutive years, running April to March, ending within a period of 10
years prior to leaving.
As worded the regulation does not appear to prohibit a member from using, in
the three year average,
i)

ii)
iii)

pay in respect of membership with a previous employer, even if
the member is already in receipt of benefits or holds a deferred
benefit in respect of that membership
pay prior to a break in employment (where the break occurred
prior to the pay drop)
pay in respect of membership with the current employer, even if
the member is already in receipt of benefits* or holds a deferred
benefit in respect of part of that membership (*although there is
an argument that it is reasonable for pay in respect of which the
member is drawing full or partial flexible retirement benefits from

the current employer to be able to count towards final pay when
the member fully retires from the current employer)
Item (i) above appears to be at odds with CLG’s comments on regulation 10
at page 33 of the Commentary Guidance. The guidance considers the
benefits and drawbacks of restricting the rolling 3 year average to only pay
with the most recent employer, before concluding “On balance it has been
decided the principle should only apply to changes with same employer.”
The argument put forward in item (iii) above in relation to flexible retirement
appears to be consistent with CLG’s comments on page 34 of the
Commentary Guidance.
Copy of relevant regulations
8 Final pay: general
(1) Subject to regulations 9 to 11, a member's final pay for an employment is
his pensionable pay for as much of the final pay period as he is entitled to
count as active membership in relation to that employment.
(2) A member's final pay period is the year ending with the day on which he
stops being an active member or, if that would produce a higher figure, either
of the two immediately preceding years.
(3) In the case of part-time employment, the final pay is the pay that would
have been paid for a single comparable whole-time employment.
(4) Any reduction or suspension of a member's pensionable pay during the
final pay period because of his absence from work owing to illness or injury is
disregarded.
9 Final pay: reserve forces, maternity leave etc
(1) If a member's final pay period includes reserve forces service leave, his
final pay is (a) in a case where he has continued to pay contributions in respect of it, the
amount it would have been if his reserve forces pay were pay received in his
former local government employment, or
(b) otherwise, the amount it would have been if he had continued to be
employed in his former employment during the period of that leave.
(2) For the purposes of these regulations, a member's final pay for any period
of maternity, paternity or adoption absence during the final pay period in
respect of which he pays or is treated as paying contributions is the pay he
would have received had he not been absent.
(3) If a member is absent from work for any other reason during his final pay
period, he is only to be treated for these regulations as having received the
pensionable pay he would otherwise have received if he has continued to pay
contributions in respect of it for the period he is absent.

(4) If a member is only entitled to count part of the year specified in regulation
8(2) as a period of active membership in relation to the employment which he
ceases to hold, his final pay is his pensionable pay during that part multiplied
by 365 and divided by the number of days in that part.
10 Final pay: reductions
(1) Subject to paragraph (2), where a member's pensionable pay in a
continuous period of employment is reduced because he chooses to be
employed by the same employer at a lower grade or with less responsibility,
he may choose to have his final pay calculated as mentioned in paragraph
(3).
(2) Paragraph (1) does not apply if the member's employment at a lower
grade or with less responsibility (a) commences before the beginning of the period of ten years ending with his
last day as an active member; or
(b) immediately follows a period in which he occupies a post on a temporary
basis.
(3) The calculation is made by dividing by three the member's annual
pensionable pay in any three consecutive years of his choice ending with 31st
March within the period of ten years ending with his last day as an active
member.
(4) Paragraph (1) applies to a member who has been the subject of a transfer
to which the Transfer of Undertakings (Protection of Employment) Regulations
2006 apply as if the transferor employer were the same employer as the
transferee employer.
11 Final pay: fees
(1) Subject to paragraph (2), where a variable-time employee's pensionable
pay for the purposes of regulation 8(1) consists of or includes fees, his final
pay is calculated as the sum of (a) the average of all such fees for the three consecutive years ending with
the final pay period; and
(b) any sums falling within regulation 4(1), other than fees, for the final pay
period.
(2) But a member's employer may consent to him having his final pay
calculated as the average of all such fees for any three consecutive years
ending 31st March within the period of ten years ending with the last day he
was an active member.
Proposed amendment to regulation 10
The scenarios in this paper are based on the regulations as they stand at
December 2008. They do not take account of the draft Local Government
Pension Scheme (Miscellaneous) Regulations 2009 which were issued by
CLG on 28 November 2008 and which propose the replacement of the current
regulation 10 with the following:

“10.—(1) Subject to paragraph (2), where a member’s pensionable pay in a
continuous period of employment is reduced—
(a) because the member chooses to be employed by the same
employer at a lower grade or with less responsibility; or
(b) for the purposes of achieving equal pay in relation to other
employees of that employer; or
(c) as a result of a job evaluation exercise,
the member may choose to have their final pay calculated as mentioned in
paragraph (3).
(2) Paragraph (1) does not apply if the member’s employment on reduced
pensionable pay—
(a) commences before the beginning of the period of ten years
ending with the member’s last day as an active member; or
(b) immediately follows a period in which the member occupies a
post on a temporary basis.
(3) The calculation is made by dividing by three the member’s total annual
pensionable pay in any three consecutive years of the member’s choice,
ending with 31st March, within the period of ten years ending with the
member’s last day as an active member.
(4) Paragraph (1)(a) applies to a member who is the subject of—
(a) a transfer to which the Transfer of Undertakings (Protection of
Employment) Regulations 2006(“the TUPE Regulations”) apply;
or
(b) a transfer which is treated as if it were a relevant transfer within
the meaning of regulation 2(1) and 3 of the TUPE Regulations,
notwithstanding regulation 3(5) of those Regulations,
as if the transferor employer were the same employer as the transferee
authority.” .
The Pensions (Increase) Act 1971
8 Meaning of "pension", and other supplementary provisions
(2) A pension which is not attributable to a pension credit shall be deemed for
purposes of this Act to begin on the day following the last day of the service in
respect of which the pension is payable (whenever the pension accrues or
becomes payable), except that (a) an earnings-related pension based, directly or indirectly, on emoluments
received for a period not ending with the last day of that service ………is to be
deemed to begin on the day following the last day of that period;

Index of final pay scenarios
Scenario 1 – promotion with same employer in final year and opts to
aggregate membership
Scenario 2 – changes job with same employer in final year and does not
aggregate membership
Scenario 3 – aggregates concurrent job with same employer in final year
Scenario 4 – aggregates concurrent job with same employer in final year but
both jobs held for less than 1 year
Scenario 5 – aggregates concurrent job with same employer in final year but
job Z started after job Y
Scenario 6 – transfers from Employer A to Employer B in final year and opts
to aggregate membership
Scenario 7 – employee is TUPE transferred from Employer A to Employer B
in final year and opts to aggregate membership
Scenario 8 - member leaves, has a break, returns to employment with same
employer, aggregates membership and then leaves again
Scenario 9 - member leaves, has a break during which he pays into another
(non-LGPS) pension scheme, returns to local government employment with
same LG employer, brings a transfer in, aggregates earlier LGPS
membership and then leaves again
Scenario 10 – member has strike period during final year for which he does
not pay contributions
Scenario 11 – member has period of authorised leave of absence without pay
during final year and does not pay contributions beyond first 30 days
Scenario 12 – member goes on maternity leave, does not return to work and
does not pay contributions for the period of unpaid additional maternity leave
Scenario 12A – member goes on a career break (authorised leave of
absence) for 2 years and 30 days, does not return to work and does not pay
contributions for the period of unpaid authorised leave of absence beyond the
first 30 days.
Scenario 12B – member goes on a career break (authorised leave of
absence) for 2 years and 295 days, does not return to work and does not pay
contributions for the period of unpaid authorised leave of absence beyond the
first 30 days.

Scenario 12C – member goes on a career break (authorised leave of
absence) for 3 years and 30 days, does not return to work and does not pay
contributions for the period of unpaid authorised leave of absence beyond the
first 30 days.
Scenario 13 – member reduces hours, or grade, or hours and grade and, with
employer consent, draws all accrued benefits on flexible retirement
Scenario 14 – member reduces hours, or grade, or hours and grade with
same employer and, with employer consent, draws all benefits accrued up to
31 March 2008 and part of benefits accrued after that date on flexible
retirement
Scenario 15 – member moves (post 31 March 2008) to job with lower grade
or less responsibility with same employer, aggregates membership and
leaves within 10 years
Scenario 16 – member moves (post 31 March 2008) to job with lower grade
or less responsibility with same employer, does NOT aggregate membership
and leaves within 10 years
Scenario 17 – member moves (post 31 March 2008) to job with lower grade
or less responsibility with same employer and leaves within 10 years, but was
previously with another employer and had aggregated benefits
Scenario 18 – member moves (post 31 March 2008) to job with lower grade
or less responsibility with same employer and leaves within 10 years, but was
previously with another employer and had NOT aggregated benefits
Scenario 19 – member moves (post 31 March 2008) to job with lower grade
or less responsibility but then voluntarily moves to a different employer,
doesn’t aggregate and leaves within 10 years of the original reduction in
grade
Scenario 20 – member moves (post 31 March 2008) to job with lower grade
or less responsibility but then is TUPE transferred to a different employer,
aggregates membership and leaves within 10 years of the original reduction in
grade
Scenario 21 – member moves (post 31 March 2008) to job with lower grade
or less responsibility but then is TUPE transferred to a different employer,
does NOT aggregate membership and leaves within 10 years of the original
reduction in grade
Scenario 22 - member moves (post 31 March 2008) to job with lower grade
or less responsibility but then voluntarily moves to a different employer,
aggregates membership, then again moves to a job with lower grade or less
responsibility and then leaves within 10 years of the second reduction in
grade

Scenario 23 – member moves (post 31 March 2008) to job with lower grade
or less responsibility but then voluntarily moves to a different employer, does
NOT aggregate membership, then again moves to a job with lower grade or
less responsibility and then leaves within 10 years of the second reduction in
grade
Scenario 24 – member moves (post 31 March 2008) to job with lower grade
or less responsibility with same employer, has a break, returns and
aggregates membership and leaves within 10 years of original reduction in
grade
Scenario 25 – member has a break, returns to same employer and
aggregates membership, then moves (post 31 March 2008) to job with lower
grade or less responsibility with same employer, and leaves within 10 years of
reduction in grade
Scenario 26 – member has a break, returns to same employer but does NOT
aggregate membership, then moves (post 31 March 2008) to job with lower
grade or less responsibility with same employer, and leaves within 10 years of
reduction in grade
Scenario 27 – member reduces grade (post 31 March 2008) and, with
employer consent, draws all benefits accrued up to that point on flexible
retirement and then leaves same employer within 10 years of reduction in
grade
Scenario 28 – member reduces grade (post 31 March 2008) and, with
employer consent, draws all benefits accrued up to 31 March 2008 and part of
benefits accrued after that date (partial flexible retirement) and then leaves
same employer within 10 years of reduction in grade
Scenario 29 – member moves (post 31 March 2008) to job with lower grade,
draws all accrued benefits on flexible retirement, and subsequently leaves
within 10 years, but was previously with another employer and had
aggregated benefits
Scenario 30 – member moves (post 31 March 2008) to job with lower grade,
draws all accrued benefits on flexible retirement, and subsequently leaves
within 10 years, but was previously with another employer and had NOT
aggregated benefits
Scenario 31 – member moves (post 31 March 2008) to job with lower grade,
draws all benefits accrued up to 31 March 2008 and part of the benefits
accrued after that date (partial flexible retirement), and subsequently leaves
within 10 years, but was previously with another employer and had
aggregated benefits
Scenario 32 – member moves (post 31 March 2008) to job with lower grade,
draws all benefits accrued up to 31 March 2008 and part of the benefits
accrued after that date (partial flexible retirement), and subsequently leaves

within 10 years, but was previously with another employer and had NOT
aggregated benefits
Scenario 33 – member moves (post 31 March 2008) to job with lower grade,
draws all or part of accrued benefits on flexible retirement, voluntarily moves
to new employer, aggregates post flexible retirement benefits, and
subsequently leaves within 10 years of original drop in grade
Scenario 34 – member moves (post 31 March 2008) to job with lower grade,
draws all or part of accrued benefits on flexible retirement, is TUPE
transferred to new employer, aggregates post flexible retirement benefits, and
subsequently leaves within 10 years of original drop in grade
Scenario 35 – member undergoes job evaluation post 31 March 2008 as a
result of which pay is reduced / restricted and member leaves same employer
within 10 years of pay restriction
Scenario 36 – death in service, full-time throughout final year with same
employer
Scenario 37 – death in service, part-time throughout final year with same
employer
Scenario 38 – death in service, part-time to full-time during final year with
same employer
Scenario 39 – death in service, full-time to part-time during final year with
same employer
Scenario 40 – death in service, reduction in hours during final year with same
employer due to ill health
Final point – what about the 29th February where we have to gross up by
365?
Final, final point – where a member with a salary leaves, is final pay
calculated:
a) in whole months (and part months if leaves part way through a month),
or
b) as 365ths, or
c) some other variation on a theme?

Scenarios
Scenario 1 – promotion with same employer in final year and opts to
aggregate membership
Member gets promoted on changing jobs from one directorate to another but
within the same authority and chooses to aggregate membership.
WTE pay £
245 days

120 days
Date of
leaving

Increase in salary.
Aggregates membership
Employer A
Employer A
Calendar

Date of leaving 1st job = 31/12/2008
Date of joining 2nd job = 01/01/2009
Date of leaving 2nd job = 30/04/2009
Regulation 8(1) reads:
Subject to regulations 9 to 11, a member’s final pay for an employment is his
pensionable pay for as much of the final pay period as he is entitled to count
as active membership in relation to that employment.
The member has not changed employers, only jobs with the same employer.
Although there is an argument that the new job is a different “employment” (in
which case only pay from the new job should be included in final pay and
grossed up to 365 days), the members of the Technical Group, on balance,
took the view that movement between jobs within the same employer would
constitute a single continuous period of employment (i.e. “an employment”)
with that employer. Therefore, final pay is calculated with reference to the final
year’s pensionable pay with that employer.

01/05/2008 – 30/09/2008
01/10/2008 – 31/12/2008
01/01/2009 – 30/04/2009
Total

£14100 * 5/12
£15500 * 3/12
£16500 * 4/12

=
=
=

£5,875
£3,875
£5,500

=

£15,250

Scenario 2 – changes job with same employer in final year and does not
aggregate membership
Member changes jobs from one directorate to another but within the same
authority and chooses not to aggregate membership.
WTE pay £
245 days

120 days
Moves to job with
increased salary. Does
not aggregate
membership

Employer A

Date of
leaving

Employer A

Calendar

WTE pay £
245 days

120 days
Moves to job with same
salary. Does not
aggregate membership

Employer A

Date of
leaving

Employer A

Calendar

WTE pay £
245 days

120 days
Moves to job with
reduced salary. Does
not aggregate
membership

Employer A

Date of
leaving

Employer A

Calendar

Date of leaving 1st job = 31/12/2008
Date of joining 2nd job = 01/01/2009
Date of leaving 2nd job = 30/04/2009
Regulation 8(1) reads:
Subject to regulations 9 to 11, a member’s final pay for an employment is his
pensionable pay for as much of the final pay period as he is entitled to count
as active membership in relation to that employment.
In this case the member has changed jobs within the employer but, because
he has retained separate benefits the only period he can count as “active
membership” in relation to the second period of employment is the last 120
days. Therefore, only pay in the period relating to those 120 days can count
towards final pay.
Since the period in question 01/01/2009 – 30/04/2009 is less than 1 year we
must also refer to regulation 9(4) which tells us to scale up the pay figure by
365 / the number of days that count as membership in relation to that
employment within that period i.e. it says:
If a member is only entitled to count part of the year specified in regulation
8(2) as a period of active membership in relation to the employment
which he ceases to hold, his final pay is his pensionable pay during that part
multiplied by 365 and divided by the number of days in that part.
So the calculation would be:
01/01/2009 – 30/04/2009 : £16500 * 4/12 = £5,500
£5,500 * 365/120 = £16729.17

Scenario 3 – aggregates concurrent job with same employer in final year
Member who holds two concurrent jobs with the same employer ceases one
of those jobs (job Y) and opts to aggregate the concurrent membership with
the remaining job (job Z). He then ceases to hold the remaining job (job Z).
WTE pay £
365 days

Job Y

Job Z
Date of
leaving

Ceased concurrent job (Y).
Opted to aggregate membership
122 days

Employer A

Employer A

Calendar

Date started job Y = 01/09/2008
Date of leaving job Y = 31/12/2008
Date of leaving job Z = 30/04/2009
Regulation 8(1) reads:
Subject to regulations 9 to 11, a member’s final pay for an employment is his
pensionable pay for as much of the final pay period as he is entitled to count
as active membership in relation to that employment.
The use of the words “for an employment” and “in relation to that employment”
should be construed as meaning that a member who has chosen to aggregate
a concurrent period of membership (under Administration Regulations 17 or
46(4) or who is subject to Transitional Provisions Regulation 5) and who
leaves within 3 years can only choose to use the pay from the job that they
are now leaving. Thus, in the example above, on aggregating the membership
from job Y into job Z, the membership and pay in job Y are, effectively,
annulled. When the member ceases job Z, only pay for “an employment” (i.e.
the job Z employment) is used in the final pay calculation. If this were not the
case, the member could get a double benefit. Take for example, the case of a
member with two concurrent posts, one with a whole-time equivalent pay of
£20,000 and a second with a whole-time equivalent pay of £10,000. He
leaves the first job and the 2 years membership in that job becomes
reckonable as 4 years in the second job. He leaves the second job 1 year
later. If the final pay were not restricted to the pay from the second job he
could choose to use the best 1 of the last 3 years pay i.e. the £20,000 pay
figure. If this were allowed, the member would have doubled the membership
from job 1 and have benefits calculated by reference to £20,000, thereby
getting a “double” benefit.

So, returning to the Scenario 3 case, if the pay rates were:
Job Y
01/09/2008 – 31/12/2008

£17,000

and
Job Z
01/05/2008 – 30/09/2008
01/10/2008 – 31/12/2008
01/01/2009 – 30/04/2009

£14100
£15500
£16500

the final year’s pay calculation would only relate to the pay from job Z i.e.
01/05/2008 – 30/09/2008
01/10/2008 – 31/12/2008
01/01/2009 – 30/04/2009
Total

£14100 * 5/12
£15500 * 3/12
£16500 * 4/12

=
=
=

£5,875
£3,875
£5,500

=

£15,250

Scenario 4 – aggregates concurrent job with same employer in final year
but both jobs held for less than 1 year
Member who holds two concurrent jobs with the same employer ceases one
of those jobs (job Y) and opts to aggregate the concurrent membership with
the remaining job (job Z). He then ceases to hold the remaining job (job Z) on
30 April 2009 which has lasted for less than 1 year.

WTE pay £
304 days

Job Y

Job Z
Date of
leaving

Ceased concurrent job (Y).
Opted to aggregate membership
122 days

Employer A

Employer A

Calendar

For the same reasons set out in Scenario 3, only the pay from the second job
(job Z) is used in the final pay calculation but, as job Z had existed for less
than 1 year we must also refer to regulation 9(4) which tells us to scale up the
pay figure by 365 / the number of days that count as membership in relation to
that employment. The final pay for job Z would therefore be:
01/07/2008 – 30/09/2008
01/10/2008 – 31/12/2008
01/01/2009 – 30/04/2009

£14100 * 3/12
£15500 * 3/12
£16500 * 4/12

Total
Final pay : £12,900 * 365/304 = £15,488.49

=
=
=

£3,525
£3,875
£5,500

=

£12,900

Scenario 5 – aggregates concurrent job with same employer in final year
but job Z started after job Y
Member who holds two concurrent jobs with the same employer ceases one
of those jobs (job Y) and opts to aggregate the concurrent membership with
the remaining job (job Z). He then ceases to hold the remaining job (job Z)
which has lasted less than 1 year.
WTE pay £
304 days

Job Y

Job Z
Date of
leaving

Ceased concurrent job (Y).
Opted to aggregate membership
122 days

Employer A

Employer A

Calendar

The final pay calculation is exactly the same as in Scenario 4.

Scenario 6 – transfers from Employer A to Employer B in final year and
opts to aggregate membership

WTE pay £
245 days

120 days
Change of
employer

Date of
leaving

Increase in salary.
Aggregates membership
Employer B
Employer A

Calendar

Member switches employment from one authority to another and chooses to
aggregate membership.
Date of leaving Employer A = 31/12/2008
Date of joining Employer B = 01/01/2009
Date of leaving Employer B = 30/04/2009
Regulation 8(1) reads:
Subject to regulations 9 to 11, a member’s final pay for an employment is his
pensionable pay for as much of the final pay period as he is entitled to count
as active membership in relation to that employment.
In this case the member has changed employment. Therefore only pay in the
period relating to the final employment can count towards final pay.
Since the period in question 01/01/2009 – 30/04/2009 is less than 1 year we
must also refer to regulation 9(4) which tells us to scale up the pay figure by
365 / the number of days that count as membership in relation to that
employment within that period.
So, the final pay is calculated as follows:
01/01/2009 – 30/04/2009 : £16500 * 4/12 = £5,500
£5,500 * 365/120 = £16729.17

If pay from a previous employer is not included in the final pay calculation it
not only makes the calculation of final pay easier to administer, but also
means that the last employer does not pick up the pension strain in cases
where pay with a previous employer was higher than with the last employer.
Conversely, where a member moves to a higher paid post with a new

employer within 1 year of leaving, using only the pay with the current
employer, grossed up by 365/period of membership with the current
employer, adds to the cost for the current employer. This is backed up by the
wording of the commentary from CLG which says:
“Detailed discussions also considered the option of whether this principle
should apply only in respect of changes with same employer. There is clearly
a need to avoid the potential risk of the last employer being responsible for
pension increases where pension has been calculated against an earlier
salary with a different employer when an individual chooses to step down by
changing jobs and employers. However, it is also recognised that by
excluding the use of salary with a different employer when an individual
moves for higher pay (as is more usually the case) the last employer
automatically takes on the responsibility for pension increases. This is being
ameliorated by a movement away from Inter Fund Adjustments. On balance it
has been decided the principle should only apply to changes with same
employer.”

Scenario 7 – employee is TUPE transferred from Employer A to
Employer B in final year and opts to aggregate membership
WTE pay £
245 days

120 days
Change of
employer

TUPE transfer.
Aggregates membership

Date of
leaving

Employer A

Employer B

Calendar

Date of leaving = 30 April 2009
Under Regulation 8 the final pay calculation is exactly the same as in
Scenario 6
BUT
if the reason for leaving is redundancy or business efficiency, there is an
argument that the final pay should be calculated as the better of:
i)
ii)

pay from Employer B x 365/120, and
pay over the last year from Employer A + Employer B

The explanation for this is that although the Transfer of Undertakings
(Protection of Employment) Regulations 2006 [SI 2006/246] exclude the
protection of pensions for old age, ill health and survivor benefits, they do not
exclude protection for early payment of benefits on grounds of redundancy or
business efficiency. Thus, although regulation 8 (unlike regulation 10) does
not mention TUPE, there is an argument that in order to properly protect an
employee’s pension rights, final pay should (in redundancy or business
efficiency retirements) be calculated as in (ii) above if it produces a higher
figure than that in (i) above. However, regulation 8 does not specifically
provide for this.
Comment: It would make sense for the equivalent of regulation 10(4) to be
included as an additional paragraph (5) within regulation 8, thereby ensuring
that in a TUPE transfer the final pay calculation would include the pay from
Employer A and Employer B (for all types of retirement, not just redundancy
or business efficiency retirements).
Note: although regulation 8(1) begins “subject to regulations 9 to 11”, it is not
felt that regulation 10(4) can have effect in relation to regulation 8 as it only
relates to cases falling within regulation 10(1) – and the case outlined in
Scenario 7 does not fall within regulation 10(1).

Scenario 8 - member leaves, has a break, returns to employment with
same employer, aggregates membership and then leaves again
WTE pay £
365 days
100 days

120 days
Break.
Aggregates
membership

Employer A

Date of
leaving

Employer A

Calendar

Date of leaving Employer A = 30/09/2008
Date of re-joining Employer A = 01/01/2009
Date of leaving Employer A = 30/04/2009
Regulation 8(1) reads:
Subject to regulations 9 to 11, a member’s final pay for an employment is his
pensionable pay for as much of the final pay period as he is entitled to count
as active membership in relation to that employment.
In this case the member has had a break. The only pay that he has “in relation
to that employment” is the pay from the second period of employment with
Employer A. Therefore only pay in the period relating to the final period of
employment with Employer A can count towards final pay.
Since the period in question 01/01/2009 – 30/04/2009 is less than 1 year we
must also refer to regulation 9(4) which tells us to scale up the pay figure by
365 / the number of days that count as membership in relation to that
employment within that period.
So, the final pay is calculated as follows:
01/01/2009 – 30/04/2009 : £16500 * 4/12 = £5,500
£5,500 * 365/120 = £16729.17

Scenario 9 - member leaves, has a break during which he pays into
another (non-LGPS) pension scheme, returns to local government
employment with same LG employer, brings a transfer in, aggregates
earlier LGPS membership and then leaves again
WTE pay £
365 days
100 days

Employer A

Break.
Aggregates
membership
and brings in a
transfer from
another scheme
he was in
during the
break

120 days
Date of
leaving

Employer A

Calendar

The final pay calculation is exactly the same as in Scenario 8 i.e.
Date of leaving Employer A = 30/09/2008
Date of re-joining Employer A = 01/01/2009
Date of leaving Employer A = 30/04/2009
Regulation 8(1) reads:
Subject to regulations 9 to 11, a member’s final pay for an employment is his
pensionable pay for as much of the final pay period as he is entitled to count
as active membership in relation to that employment.
In this case the member has had a break. The only pay that he has “in relation
to that employment” is the pay from the second period of employment with
Employer A. Therefore only pay in the period relating to the final period of
employment with Employer A can count towards final pay.
Since the period in question 01/01/2009 – 30/04/2009 is less than 1 year we
must also refer to regulation 9(4) which tells us to scale up the pay figure by
365 / the number of days that count as membership in relation to that
employment within that period.
So, the final pay is calculated as follows:
01/01/2009 – 30/04/2009 : £16500 * 4/12 = £5,500
£5,500 * 365/120 = £16729.17

Scenario 10 – member has strike period during final year for which he
does not pay contributions
WTE pay £
365 days
288 days

75 days
Strike break. No
contributions
paid for the
strike break

Employer A

Date of
leaving

Employer A

Calendar

Regulation 8(1) reads:
Subject to regulations 9 to 11, a member’s final pay for an employment is his
pensionable pay for as much of the final pay period as he is entitled to count
as active membership in relation to that employment.
In this case, whilst the employee is a member throughout the whole of the
final year, he is only entitled to “count as active membership” 363 days in the
last year and so we must refer to regulation 9(4) which tells us to scale up the
pay figure by 365 / the number of days that count as active membership in
relation to that employment within that period.
Take, for example, the final year’s pay of a person who goes on strike on 16
and 17 July 2009 and who leaves on 30 September 2009. If the person did
not pay contributions for the two strike days the pensionable pay would be the
pay received for the period 1 October 2008 to 30 September 2009 (less 2
days pay) x 365 divided by 363 i.e.
01/10/2008 – 31/03/2009 : £20,000 * 6/12 = £10,000.00
01/04/2009 – 30/09/2009 : £22,000 * 6/12 = £11,000.00
Less
2/260 * £22,000 = £ 169.23
Total
£20,830.77
£20,830.77 * 365/363 = £20,945.54
If the member had paid contributions for the strike days, the final pay in
respect of the period 1 October 2008 to 30 September 2009 would have been
higher i.e.
01/10/2008 – 31/03/2009 : £20,000 * 6/12 = £10,000
01/04/2009 – 30/09/2009 : £22,000 * 6/12 = £11,000
Total
£21,000

If, however, the member retired on 30 June 2010, having had a significant
promotion on 1 August 2009, and did not pay the contributions for the 2 strike
days, the final pay figure would be:
01/07/2009 – 31/07/2009 : £22,000 * 1/12 = £ 1, 833.33
01/08/2009 – 31/03/2010 : £33,000 * 8/12 = £22,000.00
01/04/2010 – 30/06/2010 : £35,000 * 3/12 = £ 8,750.00
Less
2/260 * £22,000 = £ 169.23
Total
£32,414.10
£32,414.10 * 365/363 = £32,592.69
But if the member had paid contributions for the two strike days, the final pay
would have been lower i.e.:
01/07/2009 – 31/07/2009 : £22,000 * 1/12 = £ 1, 833.33
01/08/2009 – 31/03/2010 : £33,000 * 8/12 = £22,000.00
01/04/2010 – 30/06/2010 : £35,000 * 3/12 = £ 8,750.00
Total
£32,583.33

Note re deductions from pay due to a strike:
Employees will not receive pay when they are on strike. This is a
straightforward principle applied by all employers. Problems arise however in
calculating an appropriate amount of money to deduct.
The question will be straightforward for hourly paid staff. They will simply not
be paid for those hours during which they are taking part in strike action. It is
more difficult for weekly paid or salaried staff. In these circumstances, an
authority will need to deduct a proportion of their pay according to the
proportion of their working week spent on strike.
The important principle is that the deduction should fairly represent the
amount of time an employee spends on strike. In Smith and others v London
Borough of Bexley (unreported), striking college lecturers argued that their
pay should have been deducted on the basis of 1/365th of annual salary per
day spent on strike. The county court however upheld the employer's
deductions of 1/190th of annual salary. This latter sum was based on the fact
that the lecturer's contractual obligation was to work 38 weeks (i.e. 190 days)
per year.
Employers may therefore make deductions for weekly paid or salaried staff on
the basis of 1/5 of a week's pay per day spent on strike (for full-time
employees). This is the equivalent of 1/260th of a year's pay. This was
confirmed by the Court of Appeal in Cooper & others v The Isle of Wight
College [2007] EWHC 2831. In relation to schoolteachers, paragraph 3.2 of
Section 3 of the Burgundy Book provides that the pay deduction for a day of
'unauthorised absence (e.g. strikes)' should be 1/365th of annual salary. This
was confirmed by the Court of Appeal in Smith v Kent County Council [2004]
EWHC 412.

Not all employers participating in the LGPS, however, are local authorities.
Each employer will have its own policies and procedures relating to the
relevant deduction to make for each day on strike.

Scenario 11 – member has period of authorised leave of absence
without pay during final year and does not pay contributions beyond
first 30 days
WTE pay £
365 days
153 days

Authorised
unpaid leave of
absence. No
contributions
paid for the
period beyond
first 30 days

Employer A

151days
Date of
leaving

Employer A

Calendar

Member has authorised leave without pay from 1 September 2008 to 30
November 2008.
Contributions must be paid for the period 1 September 2008 to 30 September
2008 but the member chooses not to pay contributions for the period 1
October 2008 to 30 November 2008.
Date of leaving = 30 April 2009
Regulation 8(1) reads:
Subject to regulations 9 to 11, a member’s final pay for an employment is his
pensionable pay for as much of the final pay period as he is entitled to count
as active membership in relation to that employment.
In this case, whilst the employee is a member throughout the whole of the
final year, he is only entitled to “count as active membership” 304 days in the
last year and so we must refer to regulation 9(4) which tells us to scale up the
pay figure by 365 / the number of days that count as active membership in
relation to that employment within that period.
The final pay calculation is thus:
01/05/2008 – 30/09/2008 (153 days) £14100/12 * 5
= £5875
1/10/2008 – 30/11/2008 (61 days for which no contributions paid)
1/12/2008 – 31/12/2008 (31 days) £15500/12 * 1
= £1,291.67
1/1/2009 – 30/04/2009 (120 days) £16500 * 4/12
= £5,500
Total

= £12,666.67

Final pay = £12,666.67 * 365/(120 + 31 + 153)

= £15,208.34

Scenario 12 – member goes on maternity leave, does not return to work
and does not pay contributions for the period of unpaid additional
maternity leave
PI date = day after
date of leaving
(see s8(2) of PI
Act 1971)

WTE pay £
365 days
Additional
maternity leave.
No contributions
paid during AML

274 days

91 days

Date of
leaving

Employer A

Calendar

Regulations 8(1) and 8(2) read:
(1) Subject to regulations 9 to 11, a member’s final pay for an employment is
his pensionable pay for as much of the final pay period as he is entitled to
count as active membership in relation to that employment.
(2) A member's final pay period is the year ending with the day on which he
stops being an active member or, if that would produce a higher figure, either
of the two immediately preceding years.
In this case, whilst the employee is a member throughout the whole of the
final year up to the date of leaving, she is only entitled to “count as active
membership” 274 days in the last year and so we must refer to regulation 9(4)
which tells us to scale up the pay figure by 365 / the number of days that
count as active membership in relation to that employment within that period.
Assuming the date of leaving was 30 April 2009, the final pay would therefore
be:
01/05/2008 – 30/09/2008
01/10/2008 – 31/12/2008
01/01/2009 – 29/01/2009

£14100 * 5/12
=
£15500 * 3/12
=
£16500 * 1/12 * 29/31 =

Total
Final pay : £11,036.29 * 365/274 = £14,701.63

=

£5,875
£3,875
£1,286.29
£11,036.29

Scenario 12A – member goes on a career break (authorised leave of
absence) for 2 years and 30 days, does not return to work and does not
pay contributions for the period of unpaid authorised leave of absence
beyond the first 30 days.
WTE pay £
365 days

2 years

Contributions paid for first 30
days of unpaid leave of
absence (career break).

Unpaid leave of absence
(career break). No
contributions paid.

PI date = day after
last day of pay
period used (see
s8(2)(a) of PI Act
1971)

Date of
leaving

Employer A

Calendar

Regulations 8(1) and 8(2) read:
(1) Subject to regulations 9 to 11, a member’s final pay for an employment is
his pensionable pay for as much of the final pay period as he is entitled to
count as active membership in relation to that employment.
(2) A member's final pay period is the year ending with the day on which he
stops being an active member or, if that would produce a higher figure, either
of the two immediately preceding years.
In this case, whilst the employee is a member throughout the whole of the
final year up to the date of leaving, he is not entitled to “count as active
membership” any days in the last year. The final pay in the last year would,
therefore, be £nil. The member can, however, use the best one of the last 3
years pay and so can have benefits based on the pay for the first year of that
3 year period.

Scenario 12B – member goes on a career break (authorised leave of
absence) for 2 years and 295 days, does not return to work and does not
pay contributions for the period of unpaid authorised leave of absence
beyond the first 30 days.
WTE pay £
265 days
years

100 days

Contributions paid for first 30
days of unpaid leave of
absence (career break).

2 years

Unpaid leave of absence
(career break). No
contributions paid.

PI date = day after
last day of pay
period used (see
s8(2)(a) of PI Act
1971)

Date of
leaving

Employer A

Calendar

Regulations 8(1) and 8(2) read:
(1) Subject to regulations 9 to 11, a member’s final pay for an employment is
his pensionable pay for as much of the final pay period as he is entitled to
count as active membership in relation to that employment.
(2) A member's final pay period is the year ending with the day on which he
stops being an active member or, if that would produce a higher figure, either
of the two immediately preceding years.
In this case, whilst the employee is a member throughout the whole of the
final year up to the date of leaving, he is not entitled to “count as active
membership” any days in the last year. The final pay in the last year would,
therefore, be £nil. The member can, however, use the best one of the last 3
years pay and so can have benefits based on the pay for the first year of that
3 year period. In this case, whilst the employee is a member throughout the
whole of the first year of that 3 year period, she is only entitled to “count as
active membership” 100 days in relation to that year and so we must refer to
regulation 9(4) which tells us to scale up the pay figure by 365 / the number of
days that count as active membership in relation to that employment within
that year.

Scenario 12C – member goes on a career break (authorised leave of
absence) for 3 years and 30 days, does not return to work and does not
pay contributions for the period of unpaid authorised leave of absence
beyond the first 30 days.
WTE pay £
365 days

3 years

Contributions paid for first 30
days of unpaid leave of
absence (career break).

Unpaid leave of absence
(career break). No
contributions paid.

PI date = day after
last day of pay
period used (see
s8(2)(a) of PI Act
1971)

Date of
leaving

Employer A

Calendar

Regulations 8(1) and 8(2) read:
(1) Subject to regulations 9 to 11, a member’s final pay for an employment is
his pensionable pay for as much of the final pay period as he is entitled to
count as active membership in relation to that employment.
(2) A member's final pay period is the year ending with the day on which he
stops being an active member or, if that would produce a higher figure, either
of the two immediately preceding years.
In this case, whilst the employee is a member throughout the whole of the
final year up to the date of leaving, he is not entitled to “count as active
membership” any days in the last year. The final pay in the last year would,
therefore, be £nil (as would pay for both of the previous 2 years under
regulation 8(2)). This would clearly produce a perverse answer.
Regulation 22(3) of the LGPS Regulations 1997 provided that “If a member
has been absent from work during any part of the year specified in regulation
21(2), his final pay is the last 365 days he is entitled to count as a period of
active membership.” This provision has not been carried forward into the
LGPS (Benefits, Membership and Contributions) regulations 2008. However,
in order to be able to calculate a benefit for the member, it is suggested that
pay for the last 365 days of membership for which the member had paid
contributions should be used.
Comment: CLG need to consider an amendment to the regulations to cover
cases such as.

Scenario 13 – member reduces hours, or grade, or hours and grade and,
with employer consent, draws all accrued benefits on flexible retirement
WTE pay £
245 days

120 days

Date of
leaving

Reduces hours. Takes
full flexible retirement

Employer A

Employer A

Calendar

WTE pay £
245 days

120 days

Date of
leaving

Reduces grade. Takes
full flexible retirement

Employer A

Employer A

Calendar

WTE pay £
245 days

120 days
Reduces hours and
grade. Takes full
flexible retirement

Employer A

Date of
leaving

Employer A

Calendar

Regulation 8(1) reads:
Subject to regulations 9 to 11, a member’s final pay for an employment is his
pensionable pay for as much of the final pay period as he is entitled to count
as active membership in relation to that employment.
In this case, whilst the employee is a member throughout the whole of the
final year up to the date of leaving, he is only entitled to “count as active
membership in relation to the employment” 120 days in the last year and so
we must refer to regulation 9(4) which tells us to scale up the pay figure by
365 / the number of days that count as active membership in relation to that
employment within that period.
Assuming the date of leaving was 30 April 2009, the final pay would therefore
be:
1/1/2009 – 30/04/2009 : £16500 * 4/12 = £5,500
Final pay = £5,500 * 365/120 = £16,729.17
For a part-time employee the final pay calculation would be the same as
regulation 8(3) requires us to use the whole-time equivalent pay figure.

Comment - contrast this with flexible retirement Scenario 27 where the pay
prior to a reduction in grade appears to be included.

Scenario 14 – member reduces hours, or grade, or hours and grade with
same employer and, with employer consent, draws all benefits accrued
up to 31 March 2008 and part of benefits accrued after that date on
flexible retirement
WTE pay £
245 days

120 days
Reduces hours. Takes
partial flexible
retirement

Employer A

Date of
leaving

Employer A

Calendar

WTE pay £
245 days

120 days
Reduces grade. Takes
partial flexible
retirement

Employer A

Date of
leaving

Employer A

Calendar

WTE pay £
245 days

120 days
Reduces hours and
grade. Takes partial
flexible retirement

Employer A

Date of
leaving

Employer A

Calendar

Regulation 8(1) reads:
Subject to regulations 9 to 11, a member’s final pay for an employment is his
pensionable pay for as much of the final pay period as he is entitled to count
as active membership in relation to that employment.
As the member is taking partial flexible retirement he has not “cashed in” all of
his benefits / membership post the reduction in hours and / or grade.
Comment: We therefore need clarification from CLG / GAD as to how to
calculate final pay in these circumstances i.e. how to:
a) calculate final pay in respect of the benefits drawn on partial
flexible retirement, and
b) calculate final pay in respect of the post flexible retirement
benefits (when they are eventually drawn).
In relation to (a) we assume that where a person takes partial flexible
retirement at the end of, say, December 2008, the final pay is based on the
period to 31 December 2008 (with a Pensions Increase date of 1 January
2009) even though the person will not have “cashed in” all of his benefits /
membership between 1 April 2008 and 31 December 2008.
In relation to (b) should we only use pay from the post flexible retirement
period x 365/120; or should we use pay from both the pre flexible retirement
period (245 days) plus the pay from the post flexible retirement period (120
days); and would the answer depend on whether the post flexible retirement
employment (following a reduction in hours or grade) is seen as a new
employment for the purposes of regulation 8 or as a continuation of “an
employment”?
Contrast this case with flexible retirement Scenario 28.

Scenario 15 – member moves (post 31 March 2008) to job with lower
grade or less responsibility with same employer, aggregates
membership and leaves within 10 years
WTE pay £

10 years
Drop in grade.
Aggregates
membership.

Date of
leaving

Employer A

1

2

3

Employer A

4

5

6

7

8

9

10

Calendar years

Regulation 10 says:
(1) Subject to paragraph (2), where a member's pensionable pay in a
continuous period of employment is reduced because he chooses to be
employed by the same employer at a lower grade or with less responsibility,
he may choose to have his final pay calculated as mentioned in paragraph
(3).
(2) Paragraph (1) does not apply if the member's employment at a lower
grade or with less responsibility(a)commences before the beginning of the period of ten years ending with his
last day as an active member; or
(b)immediately follows a period in which he occupies a post on a temporary
basis.
(3) The calculation is made by dividing by three the member's annual
pensionable pay in any three consecutive years of his choice ending with 31st
March within the period of ten years ending with his last day as an active
member.
(4) Paragraph (1) applies to a member who has been the subject of a transfer
to which the Transfer of Undertakings (Protection of Employment) Regulations
2006 apply as if the transferor employer were the same employer as the
transferee employer.
As the reduction in grade or move to a job with less responsibility occurred
within the last 10 years with the “same employer” and the member has
remained in continuous employment with the “same employer”, the member
can choose (as an alternative to a calculation under regulation 8) to have
benefits calculated on the average of any consecutive 3 years pay ending with
31st March within the period of 10 years ending with his last day as an active
member.

Thus, if the date of leaving was 31 January 2009, the member could choose
the average of the pay in any of the following periods (which, with Pensions
Increase, could produce a better figure than the best one of the last three
years’ pay):
01/04/1998* – 31/03/2001
01/04/1999 – 31/03/2002
01/04/2000 – 31/03/2003
01/04/2001 – 31/03/2004
01/04/2002 – 31/03/2005
01/04/2003 – 31/03/2006
01/04/2004 – 31/03/2007
01/04/2005 – 31/03/2008

Notes:
1. * Although this date is more than 10 years prior to the date of leaving, the
first year of the three year period ends on 31st March 1999 which is within 10
years of the date of leaving.
2. It is not possible to use the three year period 01/04/1997 – 31/03/1999 as,
although the last 31st March (i.e. 31/03/1999) falls within 10 years of leaving,
the other two years ending 31st March (i.e. 31/03/1997 and 31/03/1998) do
not. Regulation 10(3) appears to require that all three years ending 31st March
must fall within 10 years of the date of leaving.
3. Regulation 10 only applies where the reduction in grade or move to a post
with less responsibility occurs under the current regulations i.e. after 31 March
2008. Where a reduction or restriction in pay occurred prior to 1 April 2008,
then a Certificate of Protection of Pension Benefits can be issued under
regulation 23 of the LGPS Regulations 1997.
4. As regulation 10 only came into force on 1 April 2008 and uses the words
“is reduced” (rather than using the words “is or has been reduced”), this
regulation is restricted to just those cases where the downgrading / move to a
less responsible job occurs after 31 March 2008. Thus, a member leaving on,
say, 31 August 2009 who had a downgrading in 2006 cannot ask for benefits
to be based on the average of the best 3 consecutive years pay in the last 10
years (ending on a 31st March). Such a person might, of course, have had a
Certificate of Protection of Pension Benefits issued under the LGPS
Regulations and, if so, final pay can still be calculated using that Certificate.
However, if a downgrading occurs post 31 March 2008 and the member
leaves in, say, 2012, the 10 year window includes pay prior to 1 April 2008
and so, in effect, includes a retrospective element (i.e. covers a period prior to
when the 2008 Scheme came into operation).
5. Unlike under regulation 8(2), the average pay calculation under regulation
10 does not have to be higher than the final year’s pay. It can be lower,

although, once Pensions Increase is added to the pension benefits in
accordance with the Pensions (Increase) Act 1971, the resultant benefits will
be higher than benefits based on the final year’s pay.
Here is an example calculation based on a person who retires in 2020 having
13 years of membership of the scheme from 2007 and who suffered a
significant pay drop in 2013. (Pensions Increase factors are assumptions)
Leaver on 30 September 2020

Yearto30/9/20
£17,250
Yearto31/3/20
£16,920
Yearto30/9/19
£16,470
Yearto31/3/19
£16,020
Yearto30/9/18
£15,660
Yearto31/3/18
£15,300
Yearto31/3/17
£14,760
Yearto31/3/16
£14,247
Yearto31/3/15
£13,746
Yearto31/3/14
£13,260
Yearto31/3/13
£15,981
Yearto31/3/12
£15,183
Yearto31/3/11
£14,418
Yearto31/3/10
£13,890
Yearto31/3/09
£13,290
Yearto31/3/08
£12,750
































Last 3 years pay
01/10/2019to30/09/2020 £17,250.00
01/10/2018to30/09/2019 £16,470.00
01/10/2017to30/09/2018 £15,660.00

Three year averages
01/04/2017to31/03/2020 £16,080
01/04/2016to31/03/2019 £15,360
01/04/2015to31/03/2018 £14,769
01/04/2014to31/03/2017 £14,251
01/04/2013to31/03/2016 £13,751
01/04/2012to31/03/2015 £14,329
01/04/2011to31/03/2014 £14,808
01/04/2010to31/03/2013 £15,194







1.55%
4.54%
6.89%
8.70%
11.43%
13.86%
16.32%

£16,080.00
£15,598.08
£15,439.51
£15,232.89
£14,947.34
£15,966.80
£16,860.39
£17,673.66

The final pay figure to be used would therefore be £15,194. Pensions
Increase would then be applied to the pension benefits (but not normally until
age 55 if the member was leaving before age 55 on grounds other than
permanent ill health).

Scenario 16 – member moves (post 31 March 2008) to job with lower
grade or less responsibility with same employer, does NOT aggregate
membership and leaves within 10 years
WTE pay £

10 years

Drop in grade. Does not
aggregate membership.

Date of
leaving

Employer A

1

2

3

Employer A

4

5

6

7

8

9

10

Calendar years

Regulation 10 says:
(1) Subject to paragraph (2), where a member's pensionable pay in a
continuous period of employment is reduced because he chooses to be
employed by the same employer at a lower grade or with less responsibility,
he may choose to have his final pay calculated as mentioned in paragraph
(3).
(3) The calculation is made by dividing by three the member's annual
pensionable pay in any three consecutive years of his choice ending with 31st
March within the period of ten years ending with his last day as an active
member.
The reduction in grade or move to a job with less responsibility occurred
within the last 10 years with the “same employer” and it might be argued that
the member has remained in continuous employment with the “same
employer”. This would mean that he could choose (as an alternative to a
calculation under regulation 8) to have benefits calculated on the average of
any consecutive 3 years pay ending with 31st March within the period of 10
years ending with his last day as an active member which would include pay
in respect of a period for which the member holds a separate deferred benefit.
Is this reasonable / logical, given that the member has already benefited from
the higher pay in the award of the deferred benefit. It might seem more
reasonable to only include pay earned following the reduction in grade when
calculating the second benefit with Employer A (but contrast this with flexible
retirement Scenario 27 where the pay prior to the reduction in grade appears
to be included).
Comment: CLG need to clarify the meaning / intention of the regulation.

Scenario 17 – member moves (post 31 March 2008) to job with lower
grade or less responsibility with same employer and leaves within 10
years, but was previously with another employer and had aggregated
benefits
WTE pay £

10 years
Change of employer.
Aggregates membership.

Drop in
grade

Date of
leaving

Employer A
Employer B

1

2

3

4

5

6

7

8

9

10

Calendar years

Regulation 10 says:
(1) Subject to paragraph (2), where a member's pensionable pay in a
continuous period of employment is reduced because he chooses to be
employed by the same employer at a lower grade or with less responsibility,
he may choose to have his final pay calculated as mentioned in paragraph (3).
(3) The calculation is made by dividing by three the member's annual
pensionable pay in any three consecutive years of his choice ending with
31st March within the period of ten years ending with his last day as an
active member.
In this example the member satisfies regulation 10 (1) because they have
been in continuous employment with the same employer since their drop in
grade. They are therefore entitled to choose (as an alternative to a calculation
under regulation 8) to have their final pay calculated under regulation 10 (3)
i.e. as an average of any three consecutive years ending 31st March within a
period of 10 years ending with their date of leaving. This 10 year period does
not seem to be restricted to employment with the same employer under which
the reduction occurred. So in this example the member could choose a 3
year average which included pay with Employer A. Although this seems to be
allowed by regulation 10 it does appear odd given that when performing a
calculation under regulation 8 only pay with the current employer could be
used. However, this apparent perversity would be overcome if one were to
argue that as 10(1) refers to "continuous period of employment" and "same
employer", 10(3) should be read (even though not explicitly stated) as
meaning only with the current employer.
Comment: CLG need to clarify the meaning / intention of the regulation.

Scenario 18 – member moves (post 31 March 2008) to job with lower
grade or less responsibility with same employer and leaves within 10
years, but was previously with another employer and had NOT
aggregated benefits
WTE pay £
10 years
Change of employer. Does
not aggregate membership.

Drop in
grade

Date of
leaving

Employer A
Employer B

1

2

3

4

5

6

7

8

9

10

Calendar years

Regulation 10 says:
(1) Subject to paragraph (2), where a member's pensionable pay in a
continuous period of employment is reduced because he chooses to be
employed by the same employer at a lower grade or with less responsibility,
he may choose to have his final pay calculated as mentioned in paragraph (3).
(3) The calculation is made by dividing by three the member's annual
pensionable pay in any three consecutive years of his choice ending with
31st March within the period of ten years ending with his last day as an
active member.
In this example the member satisfies regulation 10 (1) because they have
been in continuous employment with the same employer since their drop in
grade. They are therefore entitled to choose (as an alternative to a calculation
under regulation 8) to have their final pay calculated under regulation 10 (3)
i.e. as an average of any three consecutive years ending 31st March within a
period of 10 years ending with their date of leaving. This 10 year period does
not seem to be restricted to employment with the same employer under which
the reduction occurred nor, indeed, does it seem to preclude pay in respect of
a period for which the member holds a separate deferred benefit. Is this
reasonable / logical, given that the member has already benefited from the
higher pay in the award of the deferred benefit? It would perhaps seem more
reasonable to only include pay earned with Employer B when calculating final
benefits. However, this apparent perversity would be overcome if one were to
argue that as 10(1) refers to "continuous period of employment" and "same
employer", 10(3) should be read (even though not explicitly stated) as
meaning only with the current employer.
Comment: CLG need to clarify the meaning / intention of the regulation.
See also Scenarios 30 and 32

Scenario 19 – member moves (post 31 March 2008) to job with lower
grade or less responsibility but then voluntarily moves to a different
employer, doesn’t aggregate and leaves within 10 years of the original
reduction in grade

WTE pay £

10 years

Drop in
grade

Change of
employer- doesn’t
aggregate

Employer A

1

2

3

Date of
leaving

Employer B

4

5

6

7

8

9

10

Calendar years

In this example the member cannot take advantage of regulation 10. This is
because regulation 10 applies only “where a member’s pensionable pay in a
continuous period of employment is reduced because he chooses to
continue with the same employer at a lower grade or with less responsibility”.
As the member has not been in continuous employment since the drop in
grade, their final pay can only be calculated under regulation 8 and so will be
based on pay only in the employment from which they are retiring.
Note: the member could, of course, have kept separate benefits on moving
from Employer A to Employer B and could then have used regulation 10 when
calculating final pay in relation to the separate deferred benefit.

Scenario 20 – member moves (post 31 March 2008) to job with lower
grade or less responsibility but then is TUPE transferred to a different
employer, aggregates membership and leaves within 10 years of the
original reduction in grade

WTE pay £

10 years

Drop in
grade

TUPE transfer.
Aggregates membership.

Employer A

1

2

3

Date of
leaving

Employer B

4

5

6

7

8

9

10

Calendar years

In this example the member can take advantage of regulation 10 (even if the
TUPE transfer occurred prior to 1 April 2008), as an alternative to a
calculation under regulation 8. This is because regulation 10(4) provides that
regulation 10 “applies to a member who has been the subject of a transfer to
which the Transfer of Undertakings (Protection of Employment) Regulations
2006 apply as if the transferor employer were the same employer as the
transferee employer.”
Note: the member could, of course, have kept separate benefits on moving
from Employer A to Employer B and could then have used regulation 10 when
calculating final pay in relation to the separate deferred benefit.

Scenario 21 – member moves (post 31 March 2008) to job with lower
grade or less responsibility but then is TUPE transferred to a different
employer, does NOT aggregate membership and leaves within 10 years
of the original reduction in grade

WTE pay £

10 years

Drop in
grade

TUPE transfer. Does not
aggregate membership.

Employer A

1

2

3

Date of
leaving

Employer B

4

5

6

7

8

9

10

Calendar years

In this example the member can take advantage of regulation 10 (even if the
TUPE transfer occurred prior to 1 April 2008), as an alternative to a
calculation under regulation 8. This is because regulation 10(4) provides that
regulation 10 “applies to a member who has been the subject of a transfer to
which the Transfer of Undertakings (Protection of Employment) Regulations
2006 apply as if the transferor employer were the same employer as the
transferee employer.”
Thus, they are entitled to have their final pay calculated under regulation 10
(3) i.e. as an average of any three consecutive years ending 31st March within
a period of 10 years ending with their date of leaving. However, this 10 year
period does not seem to preclude pay in respect of a period with a previous
employer for which the member holds a separate deferred benefit. This does
not seem reasonable / logical, given that the member has already benefited
from the higher pay in the award of the deferred benefit. It would seem more
reasonable to only permit the best three in ten calculation at the point of
becoming a deferred beneficiary with Employer A i.e. no three in ten
calculation with Employer B.
Comment: CLG need to clarify the meaning / intention of the regulation.

Scenario 22 - member moves (post 31 March 2008) to job with lower
grade or less responsibility but then voluntarily moves to a different
employer, aggregates membership, then again moves to a job with lower
grade or less responsibility and then leaves within 10 years of the
second reduction in grade
WTE pay £

10 years
Change of
employer.
Aggregates
membership.

Drop in
grade

Employer A

1

2

3

Further
drop in
salary

Date of
leaving

Employer B

4

5

6

7

8

9

10

Calendar years

In this example the member satisfies regulation 10 (1) because they have
been in continuous employment with the same employer since their second
drop in grade. They are therefore entitled to choose (as an alternative to a
calculation under regulation 8) to have their final pay calculated under
regulation 10 (3) i.e. as an average of any three consecutive years ending 31
March within a period of 10 years ending with their date of leaving. This 10
year period does not seem to be restricted to employment with the same
employer under which the reduction occurred. So in this example the
member could choose a 3 year average which included pay with Employer A,
including pay prior to their first salary reduction which was with the previous
employer (Employer A). Although this seems to be allowed by regulation 10 it
does appear odd given that when performing a calculation under regulation 8
only pay with the current employer could be used. However, this apparent
perversity would be overcome if one were to argue that as 10(1) refers to
"continuous period of employment" and "same employer", 10(3) should be
read (even though not explicitly stated) as meaning only pay with the current
employer.
Comment: CLG need to clarify the meaning / intention of the regulation.

Scenario 23 – member moves (post 31 March 2008) to job with lower
grade or less responsibility but then voluntarily moves to a different
employer, does NOT aggregate membership, then again moves to a job
with lower grade or less responsibility and then leaves within 10 years
of the second reduction in grade
WTE pay £

10 years
Change of
employer. Does
not aggregate
membership.

Drop in
grade

Further
drop in
salary

Date of
leaving

Employer A
Employer B

1

2

3

4

5

6

7

8

9

10

Calendar years

In this example the member satisfies regulation 10 (1) because they have
been in continuous employment with the same employer since their second
drop in grade. They are therefore entitled to choose (as an alternative to a
calculation under regulation 8) to have their final pay calculated under
regulation 10 (3) i.e. as an average of any three consecutive years ending 31
March within a period of 10 years ending with their date of leaving.
However, this 10 year period does not seem to preclude pay in respect of a
period with a previous employer for which the member holds a separate
deferred benefit. This does not seem reasonable / logical, given that the
member has already benefited from the higher pay in the award of the
deferred benefit. It would seem more reasonable to only permit the best three
in ten calculation at the point of becoming a deferred beneficiary with
Employer A and a separate three in ten calculation with Employer B based
solely on pay with Employer B.

Comment: CLG need to clarify the meaning / intention of the regulation.

Scenario 24 – member moves (post 31 March 2008) to job with lower
grade or less responsibility with same employer, has a break, returns
and aggregates membership and leaves within 10 years of original
reduction in grade
WTE pay £

10 years

Date of
leaving

Break in
employment.
Then
aggregates
membership.

Drop in grade.

Employer A

1

2

3

Employer A

4

5

6

7

8

9

10

Calendar years

In this example the member cannot take advantage of regulation 10. This is
because regulation 10 applies only “where a member’s pensionable pay in a
continuous period of employment is reduced because he chooses to
continue with the same employer at a lower grade or with less responsibility”.
As the member has not been in continuous employment since the drop in
grade, their final pay can only be calculated under regulation 8 and so will be
based on pay only in the employment from which they are retiring.
Note: the member could, of course, have kept separate benefits on moving
from Employer A to Employer B and could then have used regulation 10 when
calculating final pay in relation to the separate deferred benefit.

Scenario 25 – member has a break, returns to same employer and
aggregates membership, then moves (post 31 March 2008) to job with
lower grade or less responsibility with same employer, and leaves within
10 years of reduction in grade
10 years
WTE pay £

Break in
employment.
Then
aggregates
membership.
Employer A

1

2

Date of
leaving

Drop in grade.

Employer A

3

4

5

6

7

8

9

10

Calendar years

Regulation 10 says:
(1) Subject to paragraph (2), where a member's pensionable pay in a
continuous period of employment is reduced because he chooses to be
employed by the same employer at a lower grade or with less responsibility,
he may choose to have his final pay calculated as mentioned in paragraph (3).
(3) The calculation is made by dividing by three the member's annual
pensionable pay in any three consecutive years of his choice ending with 31st
March within the period of ten years ending with his last day as an active
member.
In this example the member satisfies regulation 10 (1) because they have
been in continuous employment with the same employer since their drop in
grade. They are therefore entitled to choose (as an alternative to a
calculation under regulation 8) to have their final pay calculated under
regulation 10 (3) i.e. as an average of any three consecutive years ending 31
March within a period of 10 years ending with their date of leaving.
However, this 10 year period does not seem to preclude pay in respect of an
earlier period with the employer where there has been a break. This is
probably reasonable given that, in making his decision to aggregate, he could
not have been expected to foresee that there would subsequently be a
reduction in grade (but contrast this with Scenarios 8 and 9 where the pay
prior to the break cannot be used).
.
Comment: CLG need to clarify the meaning / intention of the regulation.

Scenario 26 – member has a break, returns to same employer but does
NOT aggregate membership, then moves (post 31 March 2008) to job
with lower grade or less responsibility with same employer, and leaves
within 10 years of reduction in grade
10 years
WTE pay £

Break in
employment.
Does not
aggregate
membership.
Employer A

1

2

Date of
leaving

Drop in grade.

Employer A

3

4

5

6

7

8

9

10

Calendar years

Regulation 10 says:
(1) Subject to paragraph (2), where a member's pensionable pay in a
continuous period of employment is reduced because he chooses to be
employed by the same employer at a lower grade or with less responsibility,
he may choose to have his final pay calculated as mentioned in paragraph (3).
(3) The calculation is made by dividing by three the member's annual
pensionable pay in any three consecutive years of his choice ending with 31st
March within the period of ten years ending with his last day as an active
member.
In this example the member satisfies regulation 10 (1) because they have
been in continuous employment with the same employer since their drop in
grade. They are therefore entitled to choose (as an alternative to a
calculation under regulation 8) to have their final pay calculated under
regulation 10 (3) i.e. as an average of any three consecutive years ending 31
March within a period of 10 years ending with their date of leaving.
However, this 10 year period does not seem to preclude pay in respect of an
earlier period with the employer where there has been a break nor a period for
which the member holds a separate deferred benefit. This does not seem
reasonable / logical, given that the member has already been granted a
deferred benefit based on the pay in the previous period of employment with
Employer A. However, this apparent perversity would be overcome if one
were to argue that as 10(1) refers to "continuous period of employment", 10(3)
should be read (even though not explicitly stated) as meaning only with the
current period of employment.

Comment: CLG need to clarify the meaning / intention of the regulation.

Scenario 27 – member reduces grade (post 31 March 2008) and, with
employer consent, draws all benefits accrued up to that point on flexible
retirement and then leaves same employer within 10 years of reduction
in grade
WTE pay £

10 years

Drop in grade. Takes full
flexible retirement benefits

Date of
leaving

Employer A

1

2

3

Employer A

4

5

6

7

8

9

10

Calendar years

Regulation 10 says:
(1) Subject to paragraph (2), where a member's pensionable pay in a
continuous period of employment is reduced because he chooses to be
employed by the same employer at a lower grade or with less responsibility,
he may choose to have his final pay calculated as mentioned in paragraph
(3).
(3) The calculation is made by dividing by three the member's annual
pensionable pay in any three consecutive years of his choice ending with 31st
March within the period of ten years ending with his last day as an active
member.
The reduction in grade or move to a job with less responsibility occurred
within the last 10 years with the “same employer” and it might be argued that
the member has remained in continuous employment with the “same
employer”. This would mean that he could choose (as an alternative to a
calculation under regulation 8) to have benefits calculated on the average of
any consecutive 3 years pay ending with 31st March within the period of 10
years ending with his last day as an active member which would include pay
in respect of a period for which the member is already in receipt of a pension.
Comment: Contrast this result with that in Scenarios 13 and 16. CLG need to
clarify the meaning / intention of the regulation.

Scenario 28 – member reduces grade (post 31 March 2008) and, with
employer consent, draws all benefits accrued up to 31 March 2008 and
part of benefits accrued after that date (partial flexible retirement) and
then leaves same employer within 10 years of reduction in grade
WTE pay £

10 years

Drop in grade. Takes partial
flexible retirement benefits

Date of
leaving

Employer A

1

2

3

Employer A

4

5

6

7

8

9

10

Calendar years

Regulation 10 says:
(1) Subject to paragraph (2), where a member's pensionable pay in a
continuous period of employment is reduced because he chooses to be
employed by the same employer at a lower grade or with less responsibility,
he may choose to have his final pay calculated as mentioned in paragraph
(3).
(3) The calculation is made by dividing by three the member's annual
pensionable pay in any three consecutive years of his choice ending with 31st
March within the period of ten years ending with his last day as an active
member.
The reduction in grade or move to a job with less responsibility occurred
within the last 10 years with the “same employer” and it might be argued that
the member has remained in continuous employment with the “same
employer”. This would mean that he could choose (as an alternative to a
calculation under regulation 8) to have benefits calculated on the average of
any consecutive 3 years pay ending with 31st March within the period of 10
years ending with his last day as an active member which would include pay
in respect of a period for which the member is already in receipt of a pension.
Comment: Contrast this result with that in Scenarios 14 and 15. CLG need to
clarify the meaning / intention of the regulation.

Scenario 29 – member moves (post 31 March 2008) to job with lower
grade, draws all accrued benefits on flexible retirement, and
subsequently leaves within 10 years, but was previously with another
employer and had aggregated benefits
10 years
WTE pay £
Change of employer.
Aggregates membership.

Employer A

1

2

3

Drop in grade. Takes full
flexible retirement benefits

Date of
leaving

Employer B

4

5

6

7

8

9

10

Calendar years

Regulation 10 says:
(1) Subject to paragraph (2), where a member's pensionable pay in a
continuous period of employment is reduced because he chooses to be
employed by the same employer at a lower grade or with less responsibility,
he may choose to have his final pay calculated as mentioned in paragraph (3).
(3) The calculation is made by dividing by three the member's annual
pensionable pay in any three consecutive years of his choice ending with
31st March within the period of ten years ending with his last day as an
active member.
In this example the member satisfies regulation 10 (1) because they have
been in continuous employment with the same employer since their drop in
grade. They are therefore entitled to choose (as an alternative to a calculation
under regulation 8) to have their final pay calculated under regulation 10 (3)
i.e. as an average of any three consecutive years ending 31st March within a
period of 10 years ending with their date of leaving. This 10 year period does
not seem to be restricted to employment with the same employer under which
the reduction occurred and includes a period in respect of which the member
is already in receipt of a pension. Although this seems to be allowed by
regulation 10 it does appear odd that pay with Employer A can be included
given that when performing a calculation under regulation 8 only pay with the
current employer could be used. However, this apparent perversity would be
overcome if one were to argue that as 10(1) refers to "continuous period of
employment" and "same employer", 10(3) should be read (even though not
explicitly stated) as meaning only pay with the current employer.
Comment: CLG need to clarify the meaning / intention of the regulation.

Scenario 30 – member moves (post 31 March 2008) to job with lower
grade, draws all accrued benefits on flexible retirement, and
subsequently leaves within 10 years, but was previously with another
employer and had NOT aggregated benefits
WTE pay £

10 years
Change of employer. Does
not aggregate membership.

Employer A

1

2

3

Drop in grade. Takes full
flexible retirement benefits

Date of
leaving

Employer B

4

5

6

7

8

9

10

Calendar years

Regulation 10 says:
(1) Subject to paragraph (2), where a member's pensionable pay in a
continuous period of employment is reduced because he chooses to be
employed by the same employer at a lower grade or with less responsibility,
he may choose to have his final pay calculated as mentioned in paragraph (3).
(3) The calculation is made by dividing by three the member's annual
pensionable pay in any three consecutive years of his choice ending with
31st March within the period of ten years ending with his last day as an
active member.
In this example the member satisfies regulation 10 (1) because they have
been in continuous employment with the same employer since their drop in
grade. They are therefore entitled to choose (as an alternative to a calculation
under regulation 8) to have their final pay calculated under regulation 10 (3)
i.e. as an average of any three consecutive years ending 31st March within a
period of 10 years ending with their date of leaving. This 10 year period does
not seem to be restricted to employment with the same employer under which
the reduction occurred nor, indeed, does it seem to preclude pay in respect of
a period for which the member holds a separate deferred benefit or is already
in receipt of a pension. Is this reasonable / logical, given that the member has
already benefited from the higher pay in the award of the deferred benefit? It
would perhaps seem more reasonable to only include pay earned with
Employer B. However, this apparent perversity would be overcome if one
were to argue that as 10(1) refers to "continuous period of employment" and
"same employer", 10(3) should be read (even though not explicitly stated) as
meaning only pay with the current employer.
Comment: CLG need to clarify the meaning / intention of the regulation.
See also Scenario 18

Scenario 31 – member moves (post 31 March 2008) to job with lower
grade, draws all benefits accrued up to 31 March 2008 and part of the
benefits accrued after that date (partial flexible retirement), and
subsequently leaves within 10 years, but was previously with another
employer and had aggregated benefits
WTE pay £

10 years
Change of employer.
Aggregates membership.

Employer A

1

2

3

Drop in grade. Takes partial
flexible retirement benefits

Date of
leaving

Employer B

4

5

6

7

8

9

10

Calendar years

Regulation 10 says:
(1) Subject to paragraph (2), where a member's pensionable pay in a
continuous period of employment is reduced because he chooses to be
employed by the same employer at a lower grade or with less responsibility,
he may choose to have his final pay calculated as mentioned in paragraph (3).
(3) The calculation is made by dividing by three the member's annual
pensionable pay in any three consecutive years of his choice ending with
31st March within the period of ten years ending with his last day as an
active member.
In this example the member satisfies regulation 10 (1) because they have
been in continuous employment with the same employer since their drop in
grade. They are therefore entitled to choose (as an alternative to a calculation
under regulation 8) to have their final pay calculated under regulation 10 (3)
i.e. as an average of any three consecutive years ending 31st March within a
period of 10 years ending with their date of leaving. This 10 year period does
not seem to be restricted to employment with the same employer under which
the reduction occurred nor preclude a period in respect of which a pension is
already being drawn. Although this seems to be allowed by regulation 10 it
does appear odd that pay from Employer A can be included given that when
performing a calculation under regulation 8 only pay with the current employer
could be used. However, this apparent perversity would be overcome if one
were to argue that as 10(1) refers to "continuous period of employment" and
"same employer", 10(3) should be read (even though not explicitly stated) as
meaning only pay with the current employer.
Comment: CLG need to clarify the meaning / intention.

Scenario 32 – member moves (post 31 March 2008) to job with lower
grade, draws all benefits accrued up to 31 March 2008 and part of the
benefits accrued after that date (partial flexible retirement), and
subsequently leaves within 10 years, but was previously with another
employer and had NOT aggregated benefits
WTE pay £

10 years
Change of employer. Does
not aggregate membership.

Employer A

1

2

3

Drop in grade. Takes partial
flexible retirement benefits

Date of
leaving

Employer B

4

5

6

7

8

9

10

Calendar years

Regulation 10 says:
(1) Subject to paragraph (2), where a member's pensionable pay in a
continuous period of employment is reduced because he chooses to be
employed by the same employer at a lower grade or with less responsibility,
he may choose to have his final pay calculated as mentioned in paragraph (3).
(3) The calculation is made by dividing by three the member's annual
pensionable pay in any three consecutive years of his choice ending with
31st March within the period of ten years ending with his last day as an
active member.
In this example the member satisfies regulation 10 (1) because they have
been in continuous employment with the same employer since their drop in
grade. They are therefore entitled to choose (as an alternative to a calculation
under regulation 8) to have their final pay calculated under regulation 10 (3)
i.e. as an average of any three consecutive years ending 31st March within a
period of 10 years ending with their date of leaving. This 10 year period does
not seem to be restricted to employment with the same employer under which
the reduction occurred nor, indeed, does it seem to preclude pay in respect of
a period for which the member holds a separate deferred benefit or in respect
of which a pension is already being drawn. Is this reasonable / logical, given
that the member has already benefited from the higher pay in the award of the
deferred benefit? It would perhaps seem more reasonable to only include pay
earned with Employer B. However, this apparent perversity would be
overcome if one were to argue that as 10(1) refers to "continuous period of
employment" and "same employer", 10(3) should be read (even though not
explicitly stated) as meaning only pay with the current employer.
Comment: CLG need to clarify the meaning / intention of the regulation.
See also Scenario 18

Scenario 33 – member moves (post 31 March 2008) to job with lower
grade, draws all or part of accrued benefits on flexible retirement,
voluntarily moves to new employer, aggregates post flexible retirement
benefits, and subsequently leaves within 10 years of original drop in
grade
WTE pay £

10 years

Drop in grade. Takes flexible
retirement benefits

Change of employer.
Aggregates post flexible
retirement membership.

Employer A

1

2

3

4

Date of
leaving

Employer B

5

6

7

8

9

10

Calendar years

In this example the member cannot take advantage of regulation 10. This is
because regulation 10 applies only “where a member’s pensionable pay in a
continuous period of employment is reduced because he chooses to
continue with the same employer at a lower grade or with less responsibility”.
As the member has not been in continuous employment since the drop in
grade, their final pay can only be calculated under regulation 8 and so will be
based on pay only in the employment from which they are retiring.

Scenario 34 – member moves (post 31 March 2008) to job with lower
grade, draws all or part of accrued benefits on flexible retirement, is
TUPE transferred to new employer, aggregates post flexible retirement
benefits, and subsequently leaves within 10 years of original drop in
grade
WTE pay £

10 years

Drop in grade. Takes flexible
retirement benefits

TUPE change of employer.
Aggregates post flexible
retirement membership.

Employer A

1

2

3

4

Date of
leaving

Employer B

5

6

7

8

9

10

Calendar years

In this example the member can take advantage of regulation 10 (even
though this includes a period in respect of which the member is already in
receipt of a pension). The member can choose (as an alternative to a
calculation under regulation 8) to take advantage of regulation 10 because
regulation 10(4) provides that regulation 10 “applies to a member who has
been the subject of a transfer to which the Transfer of Undertakings
(Protection of Employment) Regulations 2006 apply as if the transferor
employer were the same employer as the transferee employer.”

Scenario 35 – member undergoes job evaluation post 31 March 2008 as
a result of which pay is reduced / restricted* and member leaves same
employer within 10 years of pay restriction
WTE pay £

10 years

Date of
leaving
Pay restricted.

Employer A

1

2

3

Employer A

4

5

6

7

8

9

10

Calendar years

Regulation 10 says:
(1) Subject to paragraph (2), where a member's pensionable pay in a
continuous period of employment is reduced because he chooses to be
employed by the same employer at a lower grade or with less responsibility,
he may choose to have his final pay calculated as mentioned in paragraph (3).
(3) The calculation is made by dividing by three the member's annual
pensionable pay in any three consecutive years of his choice ending with 31st
March within the period of ten years ending with his last day as an active
member.
* Job evaluation examples:
Scenario A - high bonus earner - only average bonus is consolidated into the
new grade, so employee receives 3 years pay protection to cover lost bonus
Scenario B - part time employee regularly covers Sundays at double time.
New agreement (as part of new pay structure) reduces all Sunday payments
to time and a half, so employee receives small amount of pay protection for 3
years
Scenario C - employee receives market supplement, which is withdrawn as
part of new pay structure. Employee receives 3 years pay protection.
Scenario D - employee in receipt of regular shift allowance, which is removed
as part of new pay structure. Employee receives 3 years pay protection
Scenario E - contractual standby payment is reduced as part of new pay
structure. Employee receives 3 years pay protection.

Scenario F – grade is reduced but employee is put on “marked pay” for 3
years i.e. receives protected flat rate for 3 years (unless reduced grade plus
pay award overtakes marked pay).
In scenarios A, B, D and E the employees are still employed by the same
employer but their continuing posts are not at a lower grade (just lower pay)
nor do the employees have less responsibility under the new arrangements.
Thus, regulation 10 as presently drafted cannot apply even though
such employees would have been entitled to a Certificate of Protection under
the LGPS Regulations 1997 (if the reduction had occurred pre 1 April 2008).
In scenario C the employee is still employed by the same employer but the
continuing post is not at a lower grade (just lower pay) nor does it have less
responsibility. Thus regulation 10 as presently drafted cannot apply. It could
be argued that, if the reduction had occurred pre 1 April 2008, the employee
would NOT have been entitled to a Certificate of Protection either, by virtue of
regulation 23(3A)(b) of the LGPS Regulations 1997 (exclusion of temporary
increases in pay) on the grounds that a market supplement, by its very nature,
is a temporary payment to reflect temporary job market shortages.
In scenario F the employee would be covered by regulation 10 provided the
employee left after the marked pay expired. However, if the employee left
during the period of marked pay, it is debatable whether regulation 10 would
apply as his pensionable pay has not actually been reduced; but rather it is
has not gone up as it would have done had job evaluation not occurred –
does a lesser increase constitute a reduction?
Comment: CLG need to clarify the position regarding restricted pay in cases
such as scenario F.

Death grants : active members
Regulation 8 says:
(1) Subject to regulations 9 to 11, a member's final pay for an employment is
his pensionable pay for as much of the final pay period as he is entitled to
count as active membership in relation to that employment.
(2) A member's final pay period is the year ending with the day on which he
stops being an active member or, if that would produce a higher figure, either
of the two immediately preceding years.
(3) In the case of part-time employment, the final pay is the pay that would
have been paid for a single comparable whole-time employment.
(4) Any reduction or suspension of a member's pensionable pay during the
final pay period because of his absence from work owing to illness or injury is
disregarded.
And regulation 23 (death grants: active members) says:
(1) If an active member dies, a death grant is payable.
(3) The death grant is his final pay multiplied by 3.
(4) But in calculating death grant in respect of a part-time employee, actual
pensionable pay in part-time employment is to be used.
Scenario 36 – death in service, full-time throughout final year with same
employer
The death grant is simply the pay for the final year x 3.
Scenario 37 – death in service, part-time throughout final year with same
employer
The death grant is simply the part-time pay for the final year x 3.
Scenario 38 – death in service, part-time to full-time during final year
with same employer
Regulations 8(1) and (2) say that final pay is the pensionable pay earned in
the employment over the last year (or one of the preceding 2 years, if higher)
and regulation 8(3) says that for any part-time employment, the final pay is
grossed up to its whole-time equivalent. So, looking purely at regulation 8 the
final pay is the whole-time equivalent final pay. Regulation 23(3) says the
death grant is the final pay multiplied by 3. Regulation 23(4) goes on to say
"But in calculating death grant in respect of a part-time employee, actual
pensionable pay in part-time employment is to be used". Clearly, at the date
of death the member was not "a part-time employee", even though at some

point during the final year they had been in "part-time employment". A strict
interpretation might therefore dictate that where a member has gone from
part-time to full-time during the final year, the death grant is 3 x the full-time
equivalent pay for the year.
Comment: This, clearly, produces a different result from that which would
have applied under the LGPS Regulations 1997 (where the death grant was
based on actual pay due for the final year, being a combination of full-time
and part-time pay). Unless there has been a deliberate policy change
compared to the LGPS Regulations 1997, it would have been better if the
current regulations had been phrased slightly differently to make it clear that
where, during any part of the final pay period, the member had been parttime, final pay should only be based on the actual pensionable pay due during
the final year (i.e. the pay during the part-time period should not be grossed
up to a whole-time equivalent figure). CLG might wish to consider a slight
amendment to regulation 23(4).
Scenario 39 – death in service, full-time to part-time during final year
with same employer
As per regulation 23(4), the death grant is 3 times the actual pensionable pay
due during the final year (i.e. the pay for the whole-time period plus the actual
pay for the part-time period; the pay during the part-time period should not be
grossed up to a whole-time equivalent figure).
Scenario 40 – death in service, reduction in hours during final year with
same employer due to ill health
Although regulation 20(12) which deals with the calculation of ill health
benefits says that if “in the medical practitioner's opinion, the member is
wholly or partly in part-time service as a result of the condition that has
caused him to be incapable of discharging efficiently the duties of the relevant
local government employment, no account shall be taken of such reduction in
his service as is attributable to that condition”, there is no similar provision
relating to the calculation of final pay should a member reduce their hours due
to ill health and then die in service. Thus, the calculation of the death grant in
these circumstances is simply 3 times the actual pensionable pay due during
the final year (i.e. the pay for any whole-time period plus the actual pay for
any part-time period(s); the pay during the part-time period should not be
grossed up to a whole-time equivalent figure, nor should the pay for the parttime period following a reduction due to ill health be grossed up to the pay that
would have been due had the hours not be reduced).
Final point – what about the 29th February where we have to gross up by
365?
Where the final pay period includes a leap year (e.g. 1 April 2007 to 31 March
2008 = 1 year but covers 366 days) and the member cannot count the whole
of the final year as “reckonable” membership (e.g. because of leave of
absence beyond 30 days for which the member did not pay contributions), if

the 29th February falls in the period that they can count, how should final pay
be calculated?
Let’s look at Scenario 11 again, but where the final year includes a leap year.
Salary £
366 days*
153 days

Authorised
unpaid leave of
absence. No
contributions
paid for the
period beyond
first 30 days

Employer A

152 days*
Date of
leaving

Employer A

Calendar

* Including 29 February

Member has authorised leave without pay from 1 September 2007 to 30
November 2007.
Contributions must be paid for the period 1 September 2007 to 30 September
2007 but the member chooses not to repay contributions for the period 1
October 2007 to 30 November 2007.
Date of leaving = 30 April 2008
Regulation 8(1) reads:
Subject to regulations 9 to 11, a member’s final pay for an employment is his
pensionable pay for as much of the final pay period as he is entitled to count
as active membership in relation to that employment.
Regulation 9(4) says:
(4) If a member is only entitled to count part of the year specified in regulation
8(2) as a period of active membership in relation to the employment which he
ceases to hold, his final pay is his pensionable pay during that part multiplied
by 365 and divided by the number of days in that part.
So, in this case, whilst the employee is a member throughout the whole of the
final year, he is only entitled to “count as active membership” 305 days in the
last year and so we must refer to regulation 9(4) which tells us to scale up the
pay figure by 365 / the number of days that count as active membership in
relation to that employment within that period.

The final pay calculation for a monthly paid person is thus:
01/05/2007 – 30/09/2007 (153 days) £14100/12 * 5
= £5875
1/10/2007 – 30/11/2007 (61 days for which no contributions paid)
1/12/2007 – 31/12/2007 (31 days) £15500/12 * 1
= £1,291.67
1/1/2008 – 30/04/2008 (121 days incl 29/2) £16500 * 4/12
= £5,500
Total
Should the final pay calculation be:

= £12,666.67

Final pay = £12,666.67 * 365/(120 + 31 + 153 = 304)
Final pay = £12,666.67 * 365/(121 + 31 + 153 = 305)

= £15,208.34
= £15,158.47

Given that a monthly paid employee receives no extra pay for 29 February,
one could argue that the first of the above calculations, using a divisor of 304,
is more reasonable.
However, if the person was weekly paid, the member would receive an extra
day’s pay for working on the 29th February. Thus, for a weekly paid employee,
one could argue that it would be more reasonable for the divisor to be 305. In
that case, it would seem more appropriate for the multiplier to be 366 days
(but, of course, the Regulations specifically state that the multiplier is 365).
Is it reasonable to use different divisors depending on how the member is paid
or should we use a common divisor regardless of how members are paid? If
we should use a common divisor, what (in the above example) should it be
i.e. 304 days or 305 days? If we use a differential divisor, should we use
differential multipliers (i.e. 365 where the divisor in the example is 304 days,
and 366 days where the divisor is 305 days which would produce a pay figure
of:
Final pay = £12,666.67 * 366/(121 + 31 + 153 = 305)
= £15,200.00)?
The Technical Group considered this at their meeting on 3 December 2008
and concluded that each administering authority should continue to follow
their own practices.
Final, final point – where a member with a salary leaves, is final pay
calculated:
a) in whole months (and part months if leaves part way through a
month), or
b) as 365ths, or
c) some other variation on a theme?
All the above examples relate to monthly paid salaried employees and
assume pay is calculated in whole months and part months (see scenario 12
for a worked example).
Since the overwhelming majority of scheme members are paid on a monthly
basis it may seem logical to use months and part months to calculate final

pay. This produces an accurate answer where the member has a full final
pay period of 365 days i.e.
Annual pay from 1 January = £18,000
Annual pay from 1 July = £20,000
Leaves 31 December
Logic says that the final year’s pay should be £19,000.
Calculating pay in months (as the member received pay each month equal to
1/12th of his annual salary) produces the following result:
1 January to 30 June: £18,000 x 6/12 = £ 9,000
1 July to 31 December: £20,000 x 6/12 = £10,000
Total:
£19,000 (i.e. equal to the pay the
member actually received during the final year).
Using a 365ths calculation would produce a different answer i.e.
1 January to 30 June: £18,000 x 181/365 = £ 8,926.03
1 July to 31 December: £20,000 x 184/365 = £10,082.19
Total:
£19,008.22 (i.e. not what the
member actually received during the final year).
Equally, using months and part months to calculate final pay can also produce
odd results when a final pay period is less than a year and so requires scaling
up by the formula 365/number of days in the final pay period. For example a
member who commenced employment on 1 January, left on 15 July and who
had only ever earned £18,000 pa would have final pay calculated as:
(6 + 15/31) * 18,000/12 = 9725.81 (the amount of salary actually received
during the period 1 January to 30 June)
scaled up to a full year as 365/196 * 9725.81 = £18,111.84
Whereas using a 365ths calculation would produce the expected answer of
£18,000 i.e.
£18,000 x 181/365 = £8,926.03
£8,926.03 x 365/181 = £18,000
We are aware, however, that different employers and different administering
authorities hold varying opinions. The Technical Group considered this at their
meeting on 3 December 2008 and concluded that each administering
authority should continue to follow their own practices.

